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effect, was to violate the terms of a contract, and take property without due 
process of law, contrary to the United States Constitution. Dartmouth Col- 
lege v. Woodward, 4 Wheat. 518; Regents v. Williams, 9 Gill & J. 365; 
Davidson v. New Orleans, 96 U. S. 97. The court came to the opposite 
conclusion, however, pointing out that the terms of the statute were incon- 
sistent with each other and capable of more than one interpretation, saying 
that that which is expressly declared to be merely prima facie evidence of 
non-user could not work a forfeiture. To have declared a failure to file 
an annual report conclusive evidence of non-user would have rendered the 
statute of no effect, as the legislature cannot, constitutionally, prescribe what 
would be conclusive evidence. U. S. v. Klein, 13 Wall. 128; Corbin v. Hill, 
21 Iowa, 70; White v. Flynn, 23 Ind. 246. It is the fact of non-user which 
works the forfeiture, and this can only be determined by a court of compe- 
tent jurisdiction. Brujffett v. R. Co., 25 111. 310; Board of Education v. 
Blakewell, 122 111. 339. But the state could prescribe what should constitute 
prima facie evidence of non-user. Coolby Const. Lim. (6th ed.) 451, 
Gage v. Caraher, 125 111. 447; Chicago R. Co. v. Jones, 149111. 361. The 
statute being capable of more than one interpretation, such construction 
should be adopted as will uphold it. Newland v. Marsh, 19 111. 376, People 
v. Simon, 176 111. 165. By the terms of the statute, corporations in default 
may be re-instated upon performance of certain ]acts within one year. Just 
what the rights of the parties will be in case relator fails to avail itself of the 
opportunity offered, is not determined. MagrudBr J. dissented. 

Corporations — Garnishment op Stockholder for Unpaid Sub- 
scription.— Alabama Code, ? 2182, declares that stockholders shall be liable 
as garnishees of the corporation for unpaid subscriptions, though the corpor- 
ation had made no call, and could not maintain suit. Held, that a stock- 
holder may be charged, under this statute, as garnishee of the corporation 
before a call, though it was agreed by the terms of the subscription that it 
was to be paid only when called, and then by delivery of property owned by 
the subscriber to be taken at an agreed valuation. Enslen v. Nathan (1903), 
136 Ala. 412, 34 So. Rep. 929. 

It has generally been held in absence of statute that the subscriber could 
not be charged as garnishee of the corporation for subscriptions till call had 
been made. Teague v. LeGrand, 85 Ala. 493, 5 So. 287, 7 Am. St. Rep. 64; 
Universal Fire Ins. Co. v. Tabor, 16 Col. 531, 27 Pac. 890; Brown v. Union 
Ins. Co., 3 La. An. 177; Parks v. Heman, 7 Mo. App. 14; Seymour v. 
Sturgess, 26 N. Y. 134; McKelvey v. Crockett, 18 Nev. 238, 2 Pac. 386. On 
a statute somewhat like the one under consideration in the present case the 
Illinois Supreme Court held that such garnishment might issue after judg- 
ment as well as at commencement of suit. Coalfield Co. v. Peck, 98 111. 139. 
After fully paid stock certificates have been issued to a subscriber for prop- 
erty taken by the corporation at a fictitious value, it has been held that the 
subscriber cannot be charged as the garnishee of the corporation at the suit 
of its creditor, for the difference between the real and fictitious value of such 
property. The creditor's remedy is held to be only by bill in equity. 
Nicrosi v. Irvine, 102 Ala. 648 15 So. 429, 48 Am. St. Rep. 92 ; Pullman v. 
Railway Equipment Co., 73 111. App. 313. 

Criminal Law— Sbi.E-Defbnsb.— The defendants Woodson and Wade 
Gray, father and son respectively, were jointly indicted for murder in the 
first degree, for the killing of one Hallgarth on March 20, 1903. The 
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deceased was a blacksmith, "a vigorous and powerful man," and Woodson 
Gray, although a large man, was 57 years of age and impaired in health. On 
the morning of the murder, the defendants were passing Hallgarth's prem- 
ises when he hailed them and a heated conversation ensued over some diffi- 
culty about Gray's children at school. Hallgarth leaping over the fence, but 
without weapons of any kind except his bare fists, advanced in a threatening 
manner upon Gray, who thereupon drew his pistol and warned him to desist. 
Hallgarth continued to advance, threatening to take the pistol and to beat 
out Gray's brains with it. Just as Hallgarth was about to grapple with Gray 
the latter fired, four times in all, the first shot taking effect and eventually 
causing death. While the combatants were struggling upon the ground Gray 
called upon his son to kill Hallgarth, and the son succeeded in inflicting six 
wounds with a knife, none of which, however, was fatal. Wade Gray was 
acquitted and Woodson Gray convicted of manslaughter. The court below 
had charged ona plea of self-defense, "that the right of self-defensecould only 
be exercised to defend the life or person from great bodily harm, and that 
danger from a battery alone would not be sufficient to justify the taking of 
life. ' ' Held, error ; that it was not necessary the assault should have been 
made with a deadly weapon, but that an assault with the fists alone, if there 
was apparent purpose and ability to inflict death or serious bodily injury, was 
sufficient to justify the killing in self-defense. State v. Gray (1903) , — Ore. 
— , 74 Pac. Rep. 927. 

"If one who is assaulted, being himself without fault in bringing on the 
difficulty, reasonably apprehends death or great bodily harm to himself 
unless he kills his assailant, the killing is justifiable." 1 Bishop Criminal 
I/AW, § 865. The extent to which a mere battery can be carried, before it 
merges into and becomes "serious bodily harm," which will justify the party 
assailed in using any means in his power to repel the attack, is a question 
upon which the authorities differ, but, in any event, it must appear that the 
accused was acting under a reasonable belief that he was in imminent danger 
of death or of great bodily harm. See State v. Sumner, 55 S. C. 32, 74 Am. 
St. Rep. 707 and note. The principal case is supported by the very great 
weight of authority. That a mere battery by the fists alone, will not justify 
an homicide, even where there is a great disparity of physical power, with- 
out a plain manifestation of felonious intent, see State v. Thompson, 9 la. 
188, 74 Am. Dec. 343; State v. Kennedy, 20 la. 569; Stewart v. State, 1 Ohio 
St. 66; also Wortham v. State, 70 Ga. 336. 

Deeds — Delivery — Testamentary Disposition. — A father, aged 
seventy, believing that he was about to die and desiring before his death to so 
dispose of his property, consisting of a farm, that a certain son-in-law might 
not share in it, executed a deed of the farm to his daughters who resided 
with him. After having the deed recorded he delivered it to one of his daugh- 
ters telling her to "Place it among my papers so you will know where it is if 
I should die suddenly." Thereafter the property was assessed to the daugh- 
ters and insurance written in their names, but it- was not shown that the 
father knew of these facts. He and his daughters continued to live on the 
farm dividing the profits between them. It was shown that he had stated to 
several that he had deeded the land to the girls. Subsequently the father, 
displeased with one of the daughters, asked her to release to him any interest 
which she might have in the farm by reason of the deed having been recorded. 
On her refusal he filed a bill to cancel and set aside the record of the deed. 
Held, that the prayer of the complaint be granted. Wilenou v. Handlon 
(1904), — 111. — , 69 N. B. Rep. 892. 



